REPORT  OF  THE 
COMMITTEE  ON  LAW  REFORM 


To  the  Members  of  the  Pennsylvania  Bar  Association: 

Gentlemen  :  At  the  last  meeting  of  the  Association 
there  was  referred  back  to  this  Committee  (page  234) 
“Judge  McPherson’s  draft  of  an  Act  supplementing  the  Act 
of  1887,  and  Mr.  Niles’  draft  of  an  Act  on  the  same  subject 
and  also  resolutions  of  the  Erie  County  Bar  Association  as 
follows  (page  248)  : 

“ Resolved ,  That  in  the  opinion  of  the  Erie  County  Bar  Asso¬ 
ciation,  there  has  been  too  much  legislation  as  to  legal  actions,  legal 
procedure  and  legal  forms,  all  tending  to  reduce  the  system  of 
jurisprudence  of  Pennsylvania  to  a  system  of  codes,  and 

“Be  it  further  resolved,  That  a  copy  of  this  resolution  be  pre¬ 
sented  to  the  State  Bar  Association  at  its  meeting  to  be  held  at 
Cambridge  Springs,  Pennsylvania,  beginning  June  29,  1903.” 

While  your  Committee  does  not  agree  with  all  that  is 
set  forth  in  the  last-named  resolutions,  they  are  of  opinion 
that  the  time  is  not  ripe  for  further  changes  in  legal  pro¬ 
cedure,  and  hence  make  no  report  or  recommendation  touch¬ 
ing  the  proposed  Acts  drafted  by  Judge  McPherson  and 
Mr.  Niles. 

There  was  also  referred  to  this  Committee  Judge 
White’s  draft  of  a  proposed  Act,  as  follows  (page  251)  : 

“An  Act  to  amend  an  Act  entitled  An  Act  Regulating  the  Dis¬ 
tribution  of  the  Estates  of  Decedents,  approved  April  8,  1833, 
giving  the  widow  of  a  person  dying  intestate  his  real  estate  for  life. 

“Be  it  enacted,  That  Article  I  of  the  Act  entitled  An  act  relat¬ 
ing  to  the  distribution  of  the  estates  of  persons  dying  intestate,’ 
approved  April  8,  1833,  which  reads,  ‘Where  such  intestate  shall 
leave  a  widow  and  issue,  the  widow  shall  be  entitled  to  one-third 
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part  of  the  real  estate  for  the  term  of  her  life  and  to  one-third  part 
of  the  personal  estate  absolutely/  shall  be  altered  to  read  as  fol¬ 
lows  :  ‘Where  an  intestate  shall  leave  a  widow  with  or  without 
issue,  the  widow  shall  be  entitled  to  the  whole  of  the  real  estate  of 
such  intestate  for  the  term  of  her  life,  and  if  leaving  issue  such 
widow  shall  be  entitled  to  one-third  of  the  personal  estate  abso¬ 
lutely,  but  if  no  issue  she  shall  be  entitled  to  one-half  of  the  per¬ 
sonal  estate  absolutely.” 

While  your  Committee  are  not  altogether  agreed  on  the 
question  as  to  whether  the  law  on  the  point  dealt  with  does 
or  does  not  need  amendment,  they  are  of  one  mind  that  the 
proposed  Act  would  work  very  grave  injustice.  It  has  been 
truly  said  that  “there  is  no  fool  like  an  old  fool.”  The  pro¬ 
posed  Act  would  put  it  in  the  power  of  a  designing  second 
wife  of  that  well-named  personage,  or  the  second  husband  of 
even  a  well-meaning  widow,  to  deprive  the  intestate’s  chil¬ 
dren  and  his  parents  of  all  help,  however  aged,  infirm  or 
needy  they  might  be.  We,  therefore,  report  adversely  to  the 
proposed  Act. 

The  following  resolution  was  also  adopted  at  the  last 
meeting  (page  252)  : 

“Resolved,  That  the  subject  of  religious  belief  as  affecting  the 
competency  of  witnesses  and  the  regulation  of  the  use  of  oaths  and 
affirmations  in  judicial  proceedings  be  referred  to  the  Committee 
on  Law  Reform  to  consider  what,  if  any,  legislation  should  be 
recommended  on  this  subject.” 

Your  Committee  are  of  opinion  that  there  is  no  such 
urgent  need  of  legislation  upon  the  subject  referred  to  as  to 
require  them  to  recommend  the  adoption  of  any  specific  bills. 

Your  Committee  was  also  instructed  (page  253)  to 
consider  the  question  of  the  propriety  of  memorializing  the 
Supreme  Court  for  a  change  of  the  equity  rule  which  requires 
a  delivery  of  ten  copies  of  each  pleading  to  counsel  for  the 
opposite  party,  so  as  to  reduce  the  number  to  two  copies. 
We  have  considered  it  and  report  adversely  to  it.  So  long 
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as  equity  pleadings  are  required  to  be  printed  the  expense  of 
printing  additional  copies  is  trivial.  On  the  other  hand  it  is 
very  convenient  to  have  the  number  of  copies  now  required. 
Anv  less  would  in  many  cases  soon  be  exhausted,  and  con- 
siderable  annoyance  result  therefrom.  In  the  nearly  half 
century  since  those  rules  were  adopted,  the  members  of  your 
Committee  have  not,  until  now,  heard  any  complaint  in  this 
regard,  and  an  extended  inquiry  fails  to  find  now  any  serious 
averment  of  the  need  of  a  change. 

There  was  also  referred  back  to  your  Committee  the 
bill  proposed  by  them  on  the  subject  of  Sheriffs’  and  Coro¬ 
ners’  Deeds  (page  234).  In  the  light  of  the  discussion 
thereupon  at  the  last  meeting  we  have  amended  it,  and  now 
report  it  in  a  form  which  is  believed  meets  all  the  objec¬ 
tions  then  urged  against  it.  What  was  said  upon  this  sub¬ 
ject  in  the  last  report  need  not  be  repeated  here.  The  Act 
as  now  reported  is  as  follows : 

AN  ACT 

Relating  to  Sheriff's  and  Coroner’s  Deeds. 

Section  i.  From  and  after  the  period  of  three  months  from 
the  approval  of  this  Act,  Sheriff’s  and  Coroner’s  deeds  shall  be 
made  in  the  following  form : 

Know  all  men  by  these  presents,  That  I, . 

Sheriff  (or  Coroner)  of  the  County  of . in  the  State  of 

Pennsylvania,  for  and  in  consideration  of  the  sum  of . 

Dollars  to  me  in  hand  paid  do  hereby  grant  and  convey  to  (here 
describe  the  grantee  or  grantees,  and  the  property  conveyed,  with 
recital  of  title  if  desired),  the  same  having  been  sold  by  me  to  the 

said  grantee.,  on  the . day  of . ,  A.  D. 

19.  .  after  due  advertisement  according  to  law,  under  and  by  virtue 

of  a  writ  (here  name  the  writ)  issued  on  the . day  of 

. A.  D . out  of  the  (here  name  the  Court)  as  of 

. Term,  19. .  No . at  the  suit  of  (here  name  the 

plaintiff  or  plaintiffs)  against  (here  name  the  defendant  or  defend¬ 
ants  and  terre  tenant  or  terre  tenants  if  any). 

In  witness  whereof  I  have  hereunto  affixed  my  signature  this 
. day  of . A.  D . 
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Commonwealth  of  Pennsylvania,  ss: 

Before  the  undersigned  (Prothonotary  or  Clerk  or  deputy  as 
the  case  may  be)  of  the  (here  name  the  Court)  personally 

appeared .  Sheriff  (or  Coroner)  of . 

County  aforesaid,  and  in  due  form  of  law  declared  that  the  facts 
set  forth  in  the  foregoing  deed  are  true  and  that  he  acknowledged 
the  same  in  order  that  said  deed  might  be  recorded. 

Witness  my  hand  and  the  seal  of  said  Court  this . 

day  of . A.  D.  .... 

Sec.  2.  Unless  expressly  limited  to  a  lesser  estate  such  deeds 
shall  be  effective  to  pass  to  the  grantee  or  grantees  named  therein 
a  fee  simple  title  to  the  premises  conveyed,  if  the  defendant  or 
defendants  possessed  such  title,  though  technical  words  of  inheri¬ 
tance  be  not  used. 

Sec.  3.  On  being  settled  with  for  the  purchase  price  of  the 
property  sold,  and  on  being  paid  his  charge  for  acknowledgment  and 
the  cost  of  registering  and  recording,  the  Sheriff  or  Coroner  shall 
acknowledge  any  such  deed  before  the  Prothonotary  or  Clerk  of  the 
Court  out  of  which  the  said  writ  issued,  or  his  deputy,  except  in 
cases  of  testatum  writs,  when  the  acknowledgment  shall  be  made 
before  the  Prothonotary  or  Deputy  Prothonotary  of  the  Court  of 
Common  Pleas  of  the  County  in  which  the  property  is  situate,  on 
any  day,  Sundays  and  holidays  excepted,  and  the  fact  of  such 
acknowledgment  shall  be  forthwith  entered  on  the  record  of  the 
particular  cause.  After  the  acknowledgment,  and  pending  the  deliv¬ 
ery  as  hereinafter  set  forth,  such  deed  shall  remain  in  the  custody 
of  the  Prothonotary  or  Clerk  subject  to  inspection  as  are  other 
records  of  said  Court. 

Sec.  4.  No  deed  shall  be  acknowledged  before  the  return  day 
of  the  writ  under  which  the  sale  was  had,  or  pending  a  motion  to  set 
aside  the  sale,  or  exceptions  made  to  its  confirmation;  nor  shall  a 
deed  be  delivered  while  such  a  motion  or  exceptions  are  pending, 
whether  made  before  or  after  acknowledgment,  nor  until  the  expira¬ 
tion  of  at  least  five  days  after  such  acknowledgment,  and  until  the 
expiration  of  such  further  time,  if  any,  as  the  court  may  direct  by 
rule  or  special  or  standing  order.  At  the  expiration  of  the  times 
stated,  and  after  the  final  disposition  of  all  such  motions  or  excep¬ 
tions,  if  any  such  be  made,  the  Prothonotary  or  Clerk  shall  deliver 
the  deed  to  the  Sheriff  or  Coroner,  who  shall  forthwith  cause  it  to 
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be  registered  in  the  proper  office,  if  registry  be  required,  and 
recorded  in  the  office  for  the  Recording  of  Deeds,  etc.,  for  said 
County.  The  delivery  of  the  deed  to  the  Sheriff  or  Coroner  for  the 
purpose  of  recording  shall  operate  as  a  delivery  to  the  grantee  or 
grantees  named  therein  with  the  same  effect  as  if  delivered  to  such 
grantee  or  grantees  personally. 

Sec.  5.  Such  deeds  need  not  be  acknowledged  in  open  court, 
nor  recorded  in  whole  or  in  part  in  the  office  of  said  Prothonotary 
or  Clerk,  but  the  Recorder  of  Deeds  shall  immediately  give  to  the 
said  Prothonotary  or  Clerk  a  certificate  stating  the  place  of  record 
thereof,  and  the  latter  shall  note  the  same  on  the  docket  of  the 
particular  case. 

Sec.  6.  The  Recorder  of  Deeds  shall  index  such  deeds  in  the 
grantee  index  in  the  name  of  the  grantee  or  grantees  therein,  and 
in  the  grantor  index  in  the  name  of  the  defendant  or  defendants  and 
in  the  name  of  the  tcrre  tenant  or  terre  tenants ;  and  the  record 
thereof,  or  a  duly  certified  copy  of  such  record,  shall  be  evidence  in 
all  cases  where  the  original  deeds  would  be  evidence. 

At  the  request  of  a  number  of  the  common  pleas  judges 
your  Committee  drafted,  and  report  for  favorable  considera¬ 
tion,  the  following  Act.  Under  the  present  practice  if  a  trial 
judge  refuses  a  prayer  for  binding  instructions,  and  the 
court  in  banc  differs  with  him,  the  only  way  to  give  effect  to 
its  judgment  is  to  retry  the  case.  So,  too,  if  the  trial  judge 
is  in  doubt,  but  inclined  to  give  binding  instructions,  under 
the  proposed  Act  he  could  resolve  that  doubt  by  refusing  so 
to  do,  knowing  that  the  court  in  banc  could  finally  end  the 
controversy  by  virtue  of  the  power  contained  in  this  Act,  if 
upon  mature  deliberation  it  should  be  of  opinion  that  binding 
instructions  should  have  been  given.  It  is  obvious,  therefore, 
that  much  time  will  be  saved  if  the  proposed  Act  becomes  a 
law.  Part,  but  only  part,  of  the  remedy  sought  thereby 
could  be  accomplished  by  reserved  points,  if  they  were  more 
generally  used.  The  law  upon  that  subject  is  so  uncertain, 
however,  that  most  of  the  judges  refuse  to  reserve  them; 
and  in  the  very  strict  enforcement  of  the  requirement  that  all 
the  facts  must  be  admitted  or  found  by  the  jury,  and  put  upon 
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the  record  at  the  time  of  the  reservation,  they  are  out  of 
keeping-  with  the  spirit  of  the  age  as  exemplified  in  our  trials 
with  the  aid  of  official  stenographers.  The  proposed  system 
is  simply  a  means  for  having  the  court  in  banc ,  and  the 
appellate  court,  consider  the  case  as  upon  a  motion  for  bind¬ 
ing  instructions,  just  as  a  trial  judge  does  at  the  time  of  the 
trial.  It  is  therefore  a  simpler  and  more  expeditious  remedy 
than  the  one  now  permitted,  and  therefore  ought  to  be 
adopted.  The  proposed  Act  is  as  follows : 

AN  ACT 

AUTHORIZING  THE  COURTS  OF  COMMON  PLEAS  OF  THIS  COMMON¬ 
WEALTH  TO  CERTIFY  THE  EVIDENCE  AND  ENTER  JUDGMENT  UPON 

the  Whole  Record  whenever  a  request  for  Binding  Instruc¬ 
tions  HAS  BEEN  RESERVED  OR  DECLINED  BY  THE  TRIAL  JUDGE;  AND 
AUTHORIZING  APPEALS  FROM  THE  JUDGMENT  SO  ENTERED. 

Section  i.  Be  it  enacted,  etc.,  That  whenever  upon  the  trial 
of  any  issue  in  any  court  of  common  pleas  of  this  Common¬ 
wealth  either  side  presents  to  the  trial  Judge  a  point  requesting 
binding  instructions  in  his  favor,  and  the  same  is  reserved  for 
future  consideration  by  the  court  in  banc  or  is  declined,  such 
party  may  within  the  time  prescribed  for  moving  for  a  new 
trial,  or  within  such  other  or  further  time  as  the  court  shall 
provide  by  rule  or  special  or  standing  order,  move  the  court 
in  banc  to  have  all  the  evidence  taken  upon  the  trial  duly  certified 
and  filed  so  as  to  become  part  of  the  record;  and  the  judgment  non 
obstante  veredicto  upon  the  whole  record;  whereupon  it  shall  be 
the  duty  of  the  court,  if  it  does  not  grant  a  new  trial,  to  duly 
certify  the  evidence  so  that  it  becomes  part  of  the  record,  and 
thereupon  enter  judgment  for  plaintiff  or  defendant  as  may  be 
required  by  law,  at  the  same  time  granting  to  the  party  against 
whom  the  decision  is  rendered  an  exception  to  the  action  of  the 
court  in  that  regard.  If  a  new  trial  be  not  granted  either  party 
may  appeal  from  the  decision  thus  rendered  to  the  Supreme  Court 
or  the  Superior  Court  as  in  other  cases. 

The  Committee  also  submit  for  your  consideration  the 
following  Act  on  the  subject  of  lunatics,  weak-minded  per¬ 
sons  and  habitual  drunkards.  The  substance  of  the  Act  has 
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received  the  approval  of  the  Committee,  but  its  details  have 
not  been  fully  gone  over,  except  in  the  unsatisfactory  method 
which  correspondence  affords.  It  is  submitted  at  this  time 
because  it  has  been  strongly  pressed  upon  your  Committee 
that  there  is  urgent  need  for  action  upon  it  now,  in  view  of 
the  session  of  the  legislature  of  next  year.  It  is  as  follows : 

AN  ACT 

COXFERRIXG  EXCLUSIVE  JURISDICTION  UPON  THE  ORPHANS’  COURT 
IN  PROCEEDINGS  TO  ASCERTAIN  THE  MENTAL  CONDITION  AND  COM¬ 
PETENCY  TO  CARE  FOR,  PROTECT  AND  CONTROL  HIS  OR  HER  PERSON,  OR 
ESTATE,  OF  ANY  PERSON  ALLEGED  TO  BE  LUNATIC,  WEAK-MINDED  OR 
AN  HABITUAL  DRUNKARD;  EMPOWERING  SAID  COURTS  TO  MAKE  SUCH 
ORDERS  OR  DECREES  AT  ANY  STAGE  OF  SAID  PROCEEDINGS  AS  MAY  BE 
DEEMED  NECESSARY  FOR  THE  PROPER  PROTECTION,  SUPPORT  OR  CONTROL 
OF  THE  PERSONS,  AND  THE  PRESERVATION  OF  THE  ESTATE  OF  THOSE 
ALLEGED  TO  BE  LUNATIC,  WEAK-MINDED  OR  HABITUAL  DRUNKARDS; 
PROVIDING  FOR  THE  APPOINTMENT  OF  COMMITTEES,  AND  AUTHORIZING 

the  Court  to  decree  the  sale,  mortgage  or  lease  of  all  or  any 

PART  OF  THE  REAL  ESTATE  OF  PERSONS  ADJUDGED  LUNATIC,  WEAK- 
MINDED  OR  HABITUAL  DRUNKARDS,  AND  TO  EXERCISE  GENERAL  SUPER¬ 
VISION  AND  CONTROL  OF  THEIR  PERSONS,  COMMITTEES  AND  ESTATES. 

Be  it  enacted,  etc. 

Section  i.  The  several  Orphans’  Courts  of  this  Common¬ 
wealth  shall  have  and  exercise  exclusive  jurisdiction  in  all  pro¬ 
ceeding's  to  ascertain  the  mental  condition  and  competency  to  care 
for,  protect  and  control,  his  or  her  estate,  of  any  person  alleged 
to  be  lunatic,  weak-minded  or  an  habitual  drunkard,  and  said 
courts  are  empowered  to  make  such  orders  and  decrees  as  may  be 
deemed  necessary  for  the  protection,  support  or  control  of  the 
persons,  or  preservation  of  the  estates  of  those  alleged  to  be,  or 
adjudged  lunatic,  weak-minded  or  habitual  drunkards,  and  for  the 
protection  and  preservation  of  the  rights  and  estates  of  all  persons 
interested  therein,  whether  non-resident  or  within  the  jurisdiction 
of  the  court;  to  appoint  committees  of  the  persons  and  estates; 
and  for  the  reasons  specified,  and  in  the  manner  provided  by  exist¬ 
ing  laws,  decree  the  sale,  mortgage  or  lease  of  all  or  any  part  of  the 
real  estate  of  persons  adjudged  lunatic,  weak-minded  or  habitual 
drunkards,  and  to  exercise  general  supervision  and  control  of  their 
persons,  committees  and  estates. 
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Sec.  II.  Proceedings  under  this  Act  shall  be  by  petition,  and 
the  person  for  the  ascertainment  of  whose  mental  condition  or 
alleged  habitual  drunkenness  said  proceeding  is  instituted,  may 
be  designated  therein  as  respondent,  and  is  hereinafter  so  desig¬ 
nated.  If  the  respondent  resides  within  this  Commonwealth,  the 
petition  shall  be  presented  to  the  Orphans’  Court,  within  whose 
jurisdiction  he  or  she  resides,  but  if  not  the  petition  shall  be 
presented  to  the  court  of  the  county  in  which  his  or  her  principal 
estate  is  located.  The  petition  shall  in  every  case  be  signed  by  and 
verified  by  the  oath  or  affirmation  of  some  person  of  kin  to  the 
respondent,  or  if  there  be  no  person  known  to  be  of  kin  within  the 
jurisdiction  of  the  court,  who  is  willing  to  institute  such  proceed¬ 
ings,  then  by  any  person  having  knowledge  of  the  facts,  who 
shall  set  forth  in  the  petition  the  reasons  for  presenting  same,  and 
whether  the  petitioner  has  any  interest  in  or  control  over  the  per¬ 
son  or  estate  to  be  affected  by  said  proceeding.  Said  petition  shall 
contain  a  concise  statement  of  the  facts  on  which  it  is  based,  and 
shall  set  forth  as  fully  as  possible  the  estate,  real  and  personal,  of 
which  said  respondent  is  known  or  supposed  to  be  seized  or  pos¬ 
sessed,  and  his  or  her  probable  age,  and  as  far  as  known,  the  names, 
ages  and  residences  of  any  persons  who  may  have  any  legal  interest 
in  said  estate,  and  whether  any  of  said  persons  are  under  legal  disa¬ 
bility.  If,  upon  examination,  the  court  be  of  opinion  that  said 
petition  is  correct  in  form  and  substance,  it  shall  direct  that  it  be 
filed  and  that  written  notice  of  said  proceeding  and  of  the  time 
and  place  of  hearing,  with  a  copy  of  the  petition,  be  served  person¬ 
ally  upon  the  respondent,  if  a  resident  of  this  Commonwealth,  and 
upon  some  adult  member  of  his  or  her  family,  or  if  there  be  none 
such,  upon  whom  personal  service  can  be  had,  then  upon  the  presi¬ 
dent  or  secretary  of  the  board  of  directors  or  overseers  of  the  poor 
of  the  proper  district,  if  any,  or  if  not  on  some  one  of  said  directors 
or  overseers;  and  may  make  such  further  or  other  orders  respecting 
notice  to  respondent,  and  those  interested  in  the  estate,  as  may 
be  deemed  necessary  for  the  protection  of  the  rights  of  all  persons 
interested;  and  may  on  petition,  or  of  its  own  motion,  appoint 
guardians  or  trustees  to  represent  the  interests  of  minors  and  others 
under  legal  disability  whose  rights  in  the  estate  of  respondent  may 
be  affected. 

Sec.  III.  If  the  respondent  shall  by  answer  filed,  verified  by 
affidavit,  deny  the  averments  of  the  petition  respecting  his  or  her 
mental  condition  or  alleged  habitual  drunkenness,  and  shall  demand 
an  issue,  the  court  shall  award  an  issue  and  certify  the  same  to 
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the  court  of  common  pleas  for  trial.  Where  no  issue  is  demanded 
the  court,  upon  due  proof  that  its  order  respecting  notice  has  been 
complied  with,  shall  proceed  to  hear  and  determine  the  matter,  and 
if  of  opinion  that  the  respondent  is,  for  any  of  the  reasons  alleged 
in  the  petition,  incapable  of  properly  caring  for  his  or  her  person 
or  estate,  shall  so  decree,  and  in  said  decree  shall  find  specifically 
whether  the  respondent  is  a  lunatic,  weak-minded  or  an  habitual 
drunkard,  and  if  so,  how  long  said  condition  has  continued,  and 
whether  said  respondent  has  at  any  time  since  been  competent  to 
care  for  his  or  her  person  or  estate;  whether  possessed  of  or  enti¬ 
tled  to  any  real  or  personal  estate,  and  if  so,  of  what  it  consists,  the 
value  thereof  and  where  situated,  and  in  whose  possession  or  con¬ 
trol  said  estate  has  been,  and  is,  and  whether  any  of  said  estate  has 
been  sold  or  otherwise  disposed  of,  and  to  whom,  since  respondent 
became  incompetent  to  manage,  care  for  or  lawfully  dispose  of 
same;  also,  the  age  of  respondent,  and  who  are  his  or  her  heirs  or 
next  of  kin,  and  their  ages  and  residences  so  far  as  same  can  be 
ascertained.  Respondent  may  except  to  the  findings  of  the  court, 
and  may  therein  demand  an  issue  on  the  question  of  lunacy,  weak- 
mindedness  or  habitual  drunkenness,  whereupon  the  court  shall 
consider  the  exceptions  and  shall  enter  such  decree  as  to  right  and 
justice  shall  belong,  but  it  shall  award  an  issue,  and  certify  the 
case  to  the  common  pleas  for  trial,  if  the  failure  to  demand  an 
issue  originally  is  sufficiently  excused.  From  the  final  decree  thus 
entered,  and  from  any  judgment  in  an  issue  certified  to  the  com¬ 
mon  pleas,  an  appeal  shall  lie  to  the  Supreme  Court  or  Superior 
Court  as  in  other  cases. 

Sec.  IV.  When  the  proceeding  is  ripe  therefor  the  court  shall 
appoint  some  fit  person,  or  corporation  authorized  by  law  to  admin¬ 
ister  estates,  committee  of  the  person  and  estate  of  respondent,  and 
except  where  such  corporation  is  appointed,  shall  require  bond 
with  approved  sureties,  to  be  given  by  the  committee,  in  such  sum 
as  the  court  may  deem  adequate,  conditioned  for  the  faithful  dis¬ 
charge  of  the  duties  devolving  upon  the  committee,  and  that  he 
will  faithfully  account  for  all  property  and  funds  of  the  estate 
according  to  law,  and  will  apply  and  pay  the  same  as  the  court 
may' direct. 

Sec.  V.  Every  committee  appointed  pursuant  to  the  provi¬ 
sions  of  this  Act  shall  within  thirty  days  after  appointment,  file  in 
the  proper  orphans’  court  an  inventory  of  the  estate  of  his  or  its 
ward,  and  shall  also  file  with  such  inventory  a  report  showing  the 
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general  condition  of  said  estate  and  such  information  respecting  the 
same  as  may  be  deemed  necessary  for  the  information  of  the  court. 

Sec.  VI.  Upon  the  trial  of  any  issue  certified  to  the  court  of 
common  pleas,  if  the  jury  shall  find  that  the  respondent  is  a 
lunatic,  or  weak-minded  or  an  habitual  drunkard,  as  the  case  may 
be,  the  finding  shall  be  in  the  form  of  a  special  verdict  respecting 
the  facts  required  to  be  ascertained  by  the  court  under  the  pro¬ 
visions  of  section  three  of  this  Act.  The  finding  of  the  jury  shall 
in  all  cases  be  certified  to  the  orphans’  court,  and  shall  be  recorded 
at  length,  and  said  court  shall  thereupon  enter  a  decree  in  accord¬ 
ance  with  said  finding,  and  if  the  same  be  against  said  respondent, 
shall  appoint  a  committee  as  provided  in  section  three  of  this  Act, 
and  if  in  favor  of  respondent  the  proceedings  shall  be  dismissed. 

Sec.  VII.  After  final  decree  and  appointment  of  committee,  the 
respondent  may  appeal  to  the  Superior  or  Supreme  Court,  under 
the  provisions  of  the  Acts  of  Assembly  regulating  appeals  to  said 
courts,  respectively. 

Sec.  VIII.  If  the  petition  be  sustained  the  estate  shall  pay  the 
costs,  but  if  it  be  withdrawn  or  dismissed,  the  court  shall  make 
such  order  respecting  the  payment  of  costs  as  shall  seem  just  and 
equitable. 

Sec.  IX.  The  finding  of  any  person  to  be  a  lunatic,  weak- 
minded  or  an  habitual  drunkard,  as  aforesaid,  by  any  orphans' 
court  of  this  commonwealth,  shall  have  the  like  effect  in  every 
other  county  of  this  commonwealth  as  in  that  in  which  the  said 
proceeding  took  place. 

Sec.  X.  The  appointment  of  any  committee,  guardian,  trustee 
or  the  like,  by  any  authority  out  of  this  commonwealth,  shall  not 
authorize  the  person  appointed  to  control  the  person  or  estate  of 
any  lunatic,  weak-minded  person  or  habitual  drunkard  resident 
within  this  commonwealth,  or  to  interfere  with  the  real  estate 
situate  within  this  commonwealth,  of  any  lunatic,  weak-minded 
person  or  habitual  drunkard  whether  resident  within  this  common¬ 
wealth  or  otherwise :  Provided,  that  in  all  cases  where  any  lunatic, 
weak-minded  person  or  habitual  drunkard,  and  his  committee, 
guardian,  trustee  or  the  like,  may  both  be  non-residents  of  this 
state,  and  such  lunatic,  weak-minded  person  or  habitual  drunkard 
may  be  entitled  to  property  of  any  description  in  this  state,  such 
committee,  guardian,  trustee  or  the  like,  on  producing  satisfactory 
proof  to  the  orphans  ’court  of  the  proper  county,  by  certificates 


according  to  the  Acts  of  Congress  in  such  cases,  that  he  has  given 
bond  and  security  in  the  state  in  which  he  and  his  lunatic,  weak- 
minded  person  or  habitual  drunkard  reside,  in  double  the  amount 
of  the  value  of  the  property,  as  committee,  guardian,  trustee  or  the 
like,  and  it  is  found  that  a  removal  of  the  property  will  not  conflict 
with  the  terms  or  limitations  attending  the  right  by  which  the 
lunatic,  weak-minded  person  or  habitual  drunkard  owns  the  same, 
then  any  such  committee,  guardian,  trustee  or  the  like,  may 
demand  or  sue  for  and  remove  any  such  property  to  the  place  of 
residence  of  himself  and  his  lunatic,  weak-minded  person  or 
habitual  drunkard. 

Sec.  XI.  It  shall  be  lawful  for  the  court,  on  petition  by  the 
party,  setting  forth  that  he  is  restored  to  a  sound  state  of  mind, 
or  that  he  is  reformed,  and  become  habitually  sober,  as  the  case 
may  be,  to  take  proof  of  the  facts,  and  if  the  court  shall  be  satisfied 
of  the  truth  of  the  allegations  in  such  petition,  it  shall  be  their  duty, 
to  make  an  order  that  the  commission  issued  in  such  case,  and  the 
appointment  of  a  committee,  and  all  proceedings  relating  thereto, 
be  suspended,  or  altogether  superseded  and  determined  as  the  court 
shall  decide.  The  order  of  the  court,  as  aforesaid,  duly  certi¬ 
fied,  shall  have  all  the  effect  of  a  writ  of  supersedeas,  in  respect  to 
the  estate,  or  rights  and  privileges  of  such  party,  and  may  be 
enforced  by  attachment.  Provided,  that  the  order  of  the  court  for 
the  superseding  of  the  commission,  as  aforesaid,  sTiall  not  have  the 
effect  of  rendering  the  estate  of  such  person  liable  for  any  contract 
made  by  him  at  any  time  previous  to  such  order. 

Sec.  XII.  Petitions,  answers,  inventories  and  accounts  shall 
be  entered  by  the  clerk  of  the  said  court  in  dockets  to  be  kept  for 
that  purpose,  and  shall  be  indexed  in  the  name  of  the  respondent. 

Alex.  Simpson,  Jr., 

Chairman. 


THE  COMMITTEE  OF  THE  PENNSYLVANIA 
STATE  BAR  ASSOCIATION,  TO  WHOM  WAS 
REFERRED  THE  SUBJECT  OF  THE  RECORD¬ 
ING  OF  LAND  TITLES,  TRANSFERS  AND 
LIENS  AND  ALSO  CERTAIN  DRAFTS  FOR 
ACTS  OF  ASSEMBLY  RELATING  TO  THE 
SUBJECT, 

Respectfully  begs  leave  to  report : 

That  pursuant  to  said  reference,  we  have  been  in  com¬ 
munication  with  experts  on  the  subject  of  the  land  laws  both 
in  the  United  States  and  elsewhere.  One  of  your  Committee 
visited  Boston  specially  for  the  purpose  of  meeting  the 
judges  of  the  Court  of  Land  Registration  of  Massachusetts, 
and  was  by  them  most  hospitably  received,  and  fully 
informed  of  the  Registration  Laws  of  that  State  both  as  to 
their  theory  and  practical  operation,  even  to  the  minute 
details  of  the  keeping  of  their  dockets  and  accounts.  Cor¬ 
respondence  has  been  had  with  Registrars  operating  under 
the  laws  of  Illinois  and  Minnesota ;  copies  of  the  laws  of 
those  States  and  also  of  Oregon,  Colorado  and  the  Philippine 
Islands  have  been  sent  to  us ;  also  the  drafts  which  have  been 
presented  to  the  legislatures  of  Virginia  and  of  Nova  Scotia ; 
these  laws  are  all  based  on  the  Australian  system,  generally 
known  as  the  Torrens  laws;  and  we  have  also  examined 
some  of  the  very  numerous  British  Colonial  acts  from  which 
these  legislative  efforts  have  been  drafted. 

Wishing  to  study  the  opinions  opposed  to  the  Torrens 
system,  we  have  corresponded  with  its  ablest  opponent,  Mr. 
Niblack,  of  Chicago,  whose  valuable  book  on  the  subject  has 
had  our  careful  attention. 

Correspondence  has  also  been  had  with  Mr.  Brickclale, 
of  London,  the  Registrar  in  charge  of  the  operation  of  the 
English  Act  of  1897,  who  sent  us  the  parliamentary  report  on 
which  that  law  was  drafted,  and  which  contains  translations 
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of  the  Prussian,  Austrian  and  Saxon  land  laws,  and  he  also 
sent  a  most  interesting  and  valuable  report  showing,  in  detail, 
the  operation  of  the  said  Act,  for  the  first  three  years,  during 
which  the  judicial  system  of  conveyancing  was  introduced 
into  the  County  of  London. 

We  have  also  communicated  with  Mr.  Oscar  Hintrager, 
of  Gmund,  in  Wurtemburg,  who  is  judge  of  a  land  court 
there,  who  sent  us  books  containing  the  laws  which,  in  1900, 
extended  the  Prussian  land  law  of  1872,  to  the  German 
Empire,  with  a  long  letter  describing  the  practical  operation 
of  the  system  of  law  as  administered  in  his  court. 

We  have  also  to  acknowledge,  with  thanks,  the  assist¬ 
ance  of  Martin  H.  Stutzbach,  Esq.,  of  Philadelphia,  who 
supervised  the  translation  for  us  of  the  laws  sent  to  us  from 
Germany. 

Your  Committee  has  been  most  kindly  aided  by  every 
one  to  whom  we  have  applied,  and  an  unusually  important 
and  interesting  mass  of  information  has  been  bestowed  upon 
us.  This  we  have  studied  as  carefully  as  we  could,  with  a 
very  grave  sense  of  the  responsibility  of  offering  advice  upon 
a  subject  so  important  as  that  which  has  been  referred  to  us. 
We  find  as  follows  : 

1  st.  As  to  the  draft  of  an  Act  regulating  the  indexing 
of  judgments : 

The  law  governing  the  indexing  of  judgments  dates 
back  in  our  State  to  1827  (P.  L.,  154,  Sec.  3).  At  that  time 
the  population  of  the  State  was  so  sparse  that  every  case  in 
Court,  and  every  judgment  entered,  was  a  matter  of  public 
notoriety,  and  the  mere  entry  of  the  name  of  the  defendant 
on  the  judgment  index  was  sufficient  to  give  ample  notice 
thereof  to  parties  interested;  and  as  there  was  then  a  care¬ 
lessness  about  the  exact  spelling  of  names,  there  was  nothing- 
unjust  about  the  rule  laid  down  in  Myers  vs.  Fegaly  (39 
Pa.,  429),  although  the  judges  who  decided  that  case  materi¬ 
ally  modified  it  almost  at  once,  in  Heil’s  Appeal  (40  Pa., 
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453),  which  followed  Wood  z’s.  Reynolds  (7  Watts  &  S., 
406)  and  which  was  also  followed  lately  in  Crouse  vs. 
Murphy  (140  Pa.,  335).  But  under  the  conditions  now 
existing,  accurate  identification  of  the  defendant  on  the  judg¬ 
ment  index  is  often  a  matter  of  great  importance,  and  that 
record  as  kept  under  the  present  law  is  often  merely  confus¬ 
ing.  A  judgment  indexed  against  “John  Smith"  is  without 
value  as  notice,  or  even  as  furnishing  a  means  of  inquiry,  and 
the  lien  of  a  judgment  so  entered  is  a  mere  unfair  hindrance 
to  real  estate  transactions.  To  limit  the  lien  of  judgments, 
as  suggested  in  the  draft  referred  to  us,  might  place  an 
inequitable  burden  and  risk  on  the  plaintiff,  for  while  he  was 
preparing  his  statement,  his  lien  might  expire ;  moreover  the 
searches  which  such  an  act  contemplates  not  only  take  time 
but  cost  money,  and  the  lawful  claims  of  plaintiffs  should  be 
rather  facilitated  than  burdened  with  costs.  It  would  not, 
however,  add  materially  to  the  trouble  either  of  the  plaintiff 
or  the  prothonotary  to  enter  on  the  judgment  index  the  last 
known  place  of  residence,  business  address  and  occupation  of 
the  defendant,  as  well  as  his  name,  and  correct  knowledge  on 
these  points  would  generally  settle  the  question  of  identity, 
without  expense  to  any  one.  Modified  according  to  this 
suggestion,  the  act  in  question  is  approved. 

2nd.  As  to  the  draft  for  an  Act  regulating  and  record¬ 
ing  title  upon  adverse  possession,  etc. : 

This  is  a  subject  which  has  never  been  regulated  by 
statute  in  Pennsylvania,  except  by  the  Act  of  May  31,  1901 
(P.  L.,  352),  which  places  on  the  claimant  the  duty  of 
recording  a  statement  of  the  claim,  but  gives  no  security 
either  to  the  claimant,  or  to  purchasers  or  mortgagees  from 
or  under  him.  The  usual  form  of  ground  rent  deed,  which 
had  its  origin  early  in  the  Colonial  period,  contains  a  cov¬ 
enant  giving  the  grantor  who  reserves  the  rent  the  right  in 
case  of  non-payment  “to  enter  upon  the  premises  hereby 
granted  and  re-take  the  same  as  of  his  first  and  former  estate, 
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and  as  if  this  indenture  had  not  been  made.”  In  recent  times, 
this  covenant  is  very  seldom  acted  on,  but  formerly  the 
remedy  of  re-entry  was  frequently  pursued.  The  owner  of 
the  rent,  or  some  one  for  him,  generally  a  constable,  went 
on  the  premises  before  sunrise  in  the  morning,  took  posses¬ 
sion  in  the  name  of  the  landlord,  and  remained  there  until 
after  sunset  of  the  same  day.  A  bill  in  equity  was  then  filed 
to  perpetuate  the  testimony  of  the  re-entry,  which  being 
allowed  by  decree  and  the  evidence  taken,  re-settled  the  title. 
The  act  as  drafted  is  analogous  to  this  equitable  jurisdiction 
and  also  accords  not  only  with  the  law  of  Austria,  as  men¬ 
tioned  in  the  article,  but  also  with  the  law  of  Maine  (Laws, 
1895,  Ch.  85,  Sec.  49,  Freeman’s  Supplt.,  p.  464)  ;  of  Mis-  , 
souri  (Burn’s  Annotated  Practice  Code,  1896,  Secs.  468- 
1366),  and  of  the  District  of  Columbia  (30  U.  S.  Stat.  at 
Large,  Ch.  459).  The  title  upon  adverse  possession  is  one 
given  by  law,  and  where  the  law  grants  an  estate,  it  is  in 
strict  accordance  with  legal  principle  to  place  upon  the 
claimant  the  burden  of  showing  precisely  the  extent  of  his 
claim  and  that  the  conditions  on  which  the  law  vests  the  title 
have  been  fulfilled.  Clear  proof  and  a  judicial  decision  of 
the  question  is  to  the  interest  of  the  claimant,  and  of  all 
persons  dealing  with  the  land  claimed,  but  it  is  doubtful 
whether  the  evils  of  the  present  state  of  the  law  are  such  as  to 
urgently  demand  correction.  Claims  based  on  adverse  pos¬ 
session  are  few  and  the  lands  claimed  are  generally  of  small 
value.  This  committee  is  of  opinion  that  legislation  should 
he  advised  by  the  State  Bar  Association  only  where  the  evil 
is  great  and  the  advantage  to  the  public  evident,  or  where 
there  is  popular  demand  or  discussion  on  which  the  report  of 
this  Association  may  be  a  practical  benefit.  For  this  reason 
its  adoption  by  the  Association  is  not  advised. 

3d.  As  to  Mechanics’  Liens : 

The  article  referred  to  us  suggests  the  abolition  of  the 
Mechanics’  Lien.  This  is  a  right  which  mechanics  and 


material  men  have  had  in  Philadelphia  since  the  passage  of 
the  Act  of  April  i,  1803  (P.  L.,  591),  which  was  continued 
by  the  Act  of  March  17,  1806  (P.  L.,  81),  the  provisions 
of  which  were  extended  to  the  State  by  the  General  Act  of 
June  16,  1836  (P.  L.,  695).  The  Committee  of  Law 
Reform  of  this  Association  in  its  Fifth  Annual  Report  ( 1899, 
page  27)  reported  as  follows: 

“If  the  Committee  were  to  recommend  that  which  in  their  judg¬ 
ment  would  be  most  advantageous  as  well  to  the  builder  as  to  all 
“other  persons  in  the  community,  they  would  advise  a  brief  enact- 
“ment  repealing  all  laws  on  the  subject  of  mechanics'  liens.5’ 

It  is  well  to  note  that  the  committee  did  not  frame  such 
an  act,  or  advise  or  urge  the  passage  thereof,  and  this  commit¬ 
tee  follows  the  example  of  its  predecessor  and  makes  no 
recommendation  on  the  point. 

4th.  As  to  the  Act  for  the  Registry  of  Surveys,  etc. : 

This  Act  is  intended  to  extend,  bv  general  law,  a  system 
which  has  for  nearly  forty  years  been  in  operation  in  Phila¬ 
delphia,  and  also  in  other  localities  for  shorter  periods  of 
time.  It  has  become  a  great  public  convenience  in  Philadel¬ 
phia,  showing  exactly  the  location  of  each  lot  of  ground  sepa¬ 
rately  owned,  and  the  names  of  the  successive  owners,  and 
date  of  transfer  from  the  date  of  the  original  registry,  and  is 
in  constant  use  by  intending  purchasers,  creditors  and  the 
assessors  of  taxes.  While  it  is  not  an  expensive  record  to 
maintain  after  the  first  survey  is  made,  it  would  be  very  costly 
to  make  an  entire  and  complete  survey  of  any  county  :  there 
are  many  counties  where  the  land  being  unseated,  definite 
boundaries  would  be  difficult  to  determine,  and  in  some  coun¬ 
ties  the  value  of  the  land  would  hardly  justify  the  cost  of  the 
survey.  In  the  settled  districts,  outside  of  the  cities,  the  boun¬ 
daries  of  ownership  often  vary  from  the  description  in  the 
deeds,  and  these  difficulties  are  practically  in  the  way  of  a 
general  adoption  of  the  system  of  official  surveys.  The  sur- 
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vey  contemplated  by  the  act  is  also  intended  as  the  basis  of  a  ' 
system  for  recording  of  land  titles,  transfers  and  liens  by 
judicial  process  in  an  act  also  referred  to  us,  and  as  this  act  is 
not  approved  there  is  the  less  reason  for  recommending  the 
act  now  under  consideration,  and  for  these  reasons  the  com¬ 
mittee  does  not  advise  the  adoption  of  this  act. 

5th.  As  to  the  Act  for  the  recording  of  Land  Titles,  etc., 
by  judicial  process : 

This  brings  up  a  question  which  is  receiving  the  atten¬ 
tion  of  the  legal  profession  in  nearly  every  State  in  the 
LTnion.  Both  in  the  profession  and  by  dealers  and  investors 
in  land,  the  uncertainties  of  titles  and  the  dangers  of  the  pur¬ 
chaser  are  being  generally  discussed  and  the  question  of 
improving  and  simplifying  the  science  of  conveyancing,  so  as 
to  better  insure  the  purchaser  from  the  danger  of  being 
obliged  to  defend  the  title,  after  it  has  been  bought  in  good 
faith,  and  paid  for,  and  to  make  land  a  more  available  asset 
on  which  to  borrow  money,  is  being  brought  forward.  Sev¬ 
eral  States  have  passed  laws  on  this  subject  and  drafts  for 
laws  are  being  considered  in  many  more. 

In  Pennsylvania  also  this  subject  is  being  examined  by 
members  of  the  legal  profession,  by  dealers  in  real  estate  and 
by  investors  of  money,  both  in  land  and  in  mortgages,  and 
the  expenses  and  difficulties  attending  the  conveyance  and 
encumbrance  of  lands  are  being  compared  with  the  cheap¬ 
ness,  ease  and  certainty  of  the  sale  and  transfer  of  corpora¬ 
tion  stocks  and  bonds.  The  State  League  of  Building  Asso¬ 
ciations  is  composed  of  nearly  all  the  building  associations  in 
Pennsylvania  and  represents  the  interests  of  many  thousands 
of  young  married  men  who  have  bought  their  homes,  and  are 
paying  for  them  gradually  upon  instalment  mortgages.  The 
investments  of  the  associations  composing  this  league  aggre¬ 
gate  about  fifty  millions  of  dollars.  This  league,  represent¬ 
ing  a  most  deserving  and  respectable  element,  is  working  for 
a  better  system  of  conveyancing,  and  has  appointed  a  special 
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committee  to  study  and  forward  legislation  on  this  subject, 
and  looks  to  the  Bar  Association  of  the  State  for  advice  and 
assistance. 

Under  such  circumstances,  and  at  such  a  time,  Penn¬ 
sylvania  should  be  well  advised  that  the  precedents  set  by 
other  States  should  not  be  blindly  followed;  that  crude,  ill 
contrived  legislation  should  be  avoided,  and  any  Act  on  so 
important  a  subject  carefully  drawn  to  conform  with  consti¬ 
tutional  law,  legal  principles,  equity  and  justice,  for  the 
evils  of  ill  considered  legislation  are  often  greater  than  the 
conditions  sought  to  be  remedied.  At  the  same  time,  where 
the  present  law  is  recognized  as  an  insufficient  security,  and 
there  is  a  popular  demand  for  improvement,  and  better  law 
is  possible,  it  should  be  advised.  As  all  the  recent  legisla¬ 
tion  on  this  subject  in  the  United  States  is  based  on  the 
system  known  as  the  Torrens  law,  which  has  undoubtedly 
succeeded  in  the  British  Colonies  of  the  Southern  Pacific, 
where  there  is  no  constitutional  law,  and  is  the  subject  of 
much  controversy  in  this  country,  objection  being  urged 
mainly  on  constitutional  grounds ;  this  system  of  law  received 
the  first  attention  of  your  Committee. 

As  the  Torrens  system  for  recording  land  titles  is  of 
recent  adoption  in  the  United  States,  it  may  be  well  briefly  to 
describe  its  operation.  The  laws  of  the  various  States  which 
have  introduced  the  system  vary  considerably  in  their  details, 
but  the  law  of  Massachusetts  is  the  most  carefully  drawn,  and 
the  most  copied  after,  and  may  be  safely  taken  as  a  typical 
specimen. 

This  Act  established  a  Special  Court  for  the  Registra¬ 
tion  of  Land  Titles  for  the  State,  and  provides  that  any  owner 
or  owners  of  land  in  fee  simple  may  petition  the  Court  for 
leave  to  register  their  title  to  the  same,  producing  their  muni¬ 
ments  of  title  and  a  survey  or  plan  of  the  property.  The 
petition  and  evidence  are  referred  to  an  Examiner,  upon 
whose  favorable  report  the  Court  fixes  a  time  of  hearing,  of 
which  notice  is  served  on  all  known  parties  within  the  State 
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by  summons,  all  known  parties  out  of  the  State  by  registered 
mail,  and  on  all  unknown  parties  by  advertisement.  At  the 
hearing,  the  title  is  re-examined,  evidence  taken  and  all 
parties  interested  who  appear,  are  heard,  if  any  legal  rights 
adverse  to  the  application  appear,  the  petition  is  dismissed 
without  prejudice,  or  an  issue  may  be  framed  to  be  tried 
before  a  jury;  if  warranted  by  the  evidence,  the  title  of  the 
petitioners  is  declared  to  be  an  estate  in  fee  simple,  and  a 
decree  to  that  effect  is  entered  upon  the  record.  The  effect  of 
the  decree  is  to  debar  all  adverse  claimants  at  the  date  thereof 
who  do  not  appear  with  a  bill  of  review  within  one  year ;  the 
lands  are  also  thereby  protected  from  all  claims  upon  adverse 
possession,  and  the  decree  is  binding  and  conclusive  equally 
on  those  who  have  appeared,  infants,  persons  insane  or  under 
any  legal  disabilities,  absentees,  and  persons  who  have  not 
received  or  could  not  possibly  have  received  notice  of  the 
proceeding.  If  such  parties  have  estates  or  interests  which 
are  taken  from  them  by  this  provision  of  the  law,  they  are 
entitled  to  ciairn  the  value  thereof  in  money,  lawful  method 
being  provided  for  the  adjustment  of  the  same,  and  a  fund  is 
created  by  a  special  tax  on  each  proceeding,  called  an  Assur¬ 
ance  Fund,  with  which  to  pay  these  claims.  The  registered 
land  is  conveyed  and  mortgaged  by  transfer  of  the  certified 
copy  of  the  decree,  which  is  done  by  the  Register  of  Deeds 
of  the  proper  county,  who  may  lay  any  transaction  he  doubts 
the  legality  of  before  the  Court  for  its  review  and  instruc¬ 
tion. 

The  constitutionality  of  this  Act  was  decided  in  Tyler 
vs.  the  Judges  (175  Mass.,  71).  The  plaintiff  in  that  case 
owned  land  adjoining  a  piece  of  ground,  as  to  which  an  appli¬ 
cation  under  the  Act  was  made.  He  had  no  estate  in  the  land 
of  which  the  title  was  registered,  and  though  a  question  was 
raised  as  to  the  correctness  of  the  plan  filed,  was  not  deprived 
of  any  land,  or  barred  of  any  estate  by  the  decree,  and  was 
undoubtedly  served  in  a  lawful  manner  with  actual  notice  of 
the  proceeding.  Notwithstanding  he  raised  the  points  of 
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Constitutional  law  that  the  proceedings  contemplated  by  the 
Act  were  not  due  process  of  law,  that  the  provisions  as  to  the 
giving  of  notice  were  insufficient,  and  that,  as  to  transfers 
subsequent  to  the  recording  the  Act  vested  judicial  powers 
in  the  County  Recorders.  The  point  most  strongly  urged 
was  as  to  the  sufficiency  of  the  provisions  of  the  Act  as  to  the 
service  of  notice.  The  Court  in  a  very  learned  opinion, 
decided  against  the  plaintiff  and  held  the  Act  to  be  constitu¬ 
tional  with  reference  both  to  the  Constitution  of  the  United 
States  and  of  the  State  of  Massachusetts.  On  an  appeal  to 
the  Supreme  Court  of  the  United  States,  that  Court  held  that 
Tyler,  having  been  lawfully  served  with  actual  notice,  was  not 
injured  by  any  of  the  provisions  in  the  law  of  which  he  com¬ 
plained,  that  consideration  of  the  points  of  constitutional  law 
raised  by  him  was  not  necessary  to  the  decision  and  upon  this 
ground  the  writ  of  error  was  denied.  There  are  yet  no 
decisions  of  the  Supreme  Court  of  the  United  States  as  to 
the  constitutionality  of  any  of  the  Torrens  laws  adopted  in 
several  of  the  States  and  there  are  several  interesting  and 
important  points  of  constitutional  law  which  have  not  been 
raised,  argued  or  decided  in  the  State  Courts,  but  which 
should  not  be  ignored  in  any  State  of  the  Union  in  which  the 
adoption  of  this  legislation  is  being  considered. 

While  there  is  no  doubt  about  the  right  of  the  States 
to  pass  general  laws  as  to  the  quieting  of  titles,  limitation  of 
actions,  etc.,  it  is  not  so  clear  that  the  duties  of  the  Court  as 
above  specified,  not  acting  on  a  general  rule,  but  at  the 
option  and  on  the  request  of  an  interested  party,  to  examine 
his  title,  declare  it  to  be  in  fee  simple;  bar  outstanding 
claimants  without  fault  on  their  part,  on  a  time  limitation 
twenty  years  shorter  than,  the  general  statutes  of  limitations 
acting  on  the  same  claims  against  lands  not  under  the  Act, 
and  granting  a  moneyed  compensation  for  the  rights  or 
estates  taken,  are  fairly  within  the  “judicial  powers"  which 
are  granted  to  the  Courts  by  the  Constitution. 

It  is  clear  that  it  is  only  “judicial  powers"  which  are  so 
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granted,  but  no  text-book  or  decision  has  ever  precisely 
defined  the  meaning  of  the  phrase.  “To  adjudicate  upon  and 
protect  the  rights  and  interests  of  individual  citizens  and  to 
that  end  to  construe  and  apply  the  laws,  is  the  peculiar  prov¬ 
ince  of  the  judicial  department.”  (Cooley-Constnl.  Lims., 
Sixth  Edition,  p.  109),  “to  compare  the  claims  of  parties 
with  the  law  of  the  land,  before  established,  is  in  its  nature 
a  judicial  act.”  ( Ibid ,  109),  “It  is  the  province  of  judicial 
power  to  decide  private  disputes  between  or  concerning 
parties.”  {Ibid,  p.  no),  Story  says  (Story-U.  S.  Con., 
Fifth  Edition,  Vol.  2,  p.  388),  “The  judicial  branch  of  the 
government  can  be  called  upon  only  to  decide  controversies 
brought  before  them  in  a  legal  form.”  He  cites  Hayburn’s 
case,  2  Dallas,  409.  I11  this  case  the  Federal  Court  declined 
to  consider  the  claim  for  a  pension,  being  a  gratuity  to  be 
granted  on  personal  grounds,  and  not  a  lawful  right.  The 
judges  wrote  to  the  President  (Washington)  stating  to  him 
the  reason  of  their  decision.  In  this  letter  they  said  that 
“neither  the  Legislative  nor  the  Executive  branches  can 
constitutionally  assign  to  the  judicial  any  duties  but  such  as 
are  properly  judicial,  and  to  be  performed  in  a  judicial  man¬ 
ner.”  To  the  same  point  he  cites  Marbury  vs.  Madison 
(1  Cranch,  137). 

A  statute  of  limitations  should  in  fairness  be  a  general 
rule  of  law,  bearing  equally  on  all  claims  in  the  same  juris¬ 
diction  of  the  same  kind,  and  it  ought  not  to  be  within  the 
powers  of  any  Court  on  the  mere  request  of  the  owner  of 
land  to  enter  a  decree  barring  claims  against  the  land  of  the 
petitioner  on  any  time  shorter  than  the  general  statutes  of 
limitation :  an  Act  which  bestows  such  powers  upon  a  Court 
is  not  in  truth  a  statute  of  limitation,  but  rather  a  process 
whereby  the  statutes  of  limitation  may  be  locally  nullified ; 
the  fact  that  any  owner  of  land  may  at  his  option  ask  that  the 
general  law  shall  be  nullified  as  to  him,  does  not  make  the 
act  any  less  special  or  local.  If  adopted  in  Pennsylvania,  it 
would  probably  be  held  to  be  local  and  special  legislation,  and 


the  point  might  also  be  raised  against  it,  that  it  violates  the 
fourteenth  amendment  to  the  Federal  Constitution  which 
guarantees  to  American  citizens  “the  equal  protection  of 
law.” 

These  Acts  are  all  voluntary,  petition  to  bring  land 
under  the  acts  being  entirely  optional  with  the  supposed  own¬ 
ers;  the  general  laws  are  still  in  force  as  to  all  lands  not 
brought  under  the  protection  of  the  new  laws,  the  new  system 
and  the  old  existing  side  by  side.  Under  the  Torrens  Acts, 
the  land  subject  to  it  is  protected  from  all  claims  against  it 
based  on  adverse  possession,  arising  subsequent  to  the  decree, 
but  the  adjoining  land  remaining  under  the  general  law  is 
not  so  protected.  The  owner  of  land  protected  by  the  new 
law  may  thus  acquire  claims  against  his  neighbors,  which 
they  cannot  claim  against  him.  This  is  evident  denial  of  the 
equal  protection  of  law,  and  is  special  legislation  in  its  most 
unjust  and  objectionable  shape. 

It  is  also  clear  that  private  property  can  be  taken  by 
judicial  process  only  for  public  use,  and  that  without  some 
unlawful  act  or  omission  on  the  part  of  the  defendants,  it  is 
not  within  the  constitutional  exercise  of  judicial  power  to 
take  away  the  property  of  one  person  and  give  it  to  another. 
It  is  earnestly  contended  by  the  advocates  of  the  Torrens 
system  that  the  provision  barring  absolutely  the  right  of  all 
outstanding  claimants  who  do  not  appear  and  make  known 
their  claims  within  a  year  after  the  decree  is  a  proper  Statute 
of  Limitation.  If  this  position  is  correct,  it  is  contrary  to 
all  precedent  to  provide  a  fund  out  of  which  to  compensate 
such  barred  claimants;  if  they  have  lost  their  estates  legally 
compensation  for  the  loss  is  not  a  right,  but  a  gratuity,  and 
the  supervision  of  the  grant  of  gratuities  was  declared  in 
Hayburns  Case  (above)  not  to  be  within  the  judicial  powers 
granted  to  the  Courts,  but  if  the  Assurance  Funds  which 
these  laws  provide  is  intended  to  compensate  owners  of  rights 
and  estates  in  lands  which  the  operation  of  law  takes  away 
from  them  and  gives  to  the  petitioner,  in  proceedings  to  quiet 


the  title,  the  gravest  doubt  can  not  but  arise  as  to  the  consti¬ 
tutionality  of  such  proceeding. 

In  California  and  Oregon,  these  Acts  are  dead  letters, 
no  applications  to  register  titles  under  them  having  been  made. 
In  Minnesota  and  Colorado  the  laws  have  been  so  recently 
enacted  that  statistics  as  to  the  practice  under  them  cannot 
well  be  obtained.  In  Chicago  about  one  thousand  titles  have 
been  registered ;  in  Massachusetts  about  the  same  number. 
No  case  has  actually  arisen  in  which  an  owner  whose  estate 
has  been  debarred,  taken  from  him  and  given  to  the  petitioner 
by  the  Act,  has  declined  the  compensation  thereby  arranged 
for  him  and  brought  suit  for  his  property.  In  advance  of 
decision,  it  is  impossible  to  foretell  the  opinion  of  the  Courts 
of  Massachusetts  and  Illinois.  In  Pennsylvania  an  Act  pro¬ 
viding  for  the  compulsory  redemption  and  extinguishment 
of  irredeemable  ground  rents,  with  compensation  in  money 
to  the  owner  of  the  rent  to  be  made  by  the  owner  of  the  land 
discharged  therefrom  (Act,  April  15,  1869,  P.  L.,  47),  an 
Act  which  would  have  worked  great  public  convenience,  was 
pointedly  condemned  by  the  Supreme  Court  in  Palairet’s 
Appeal  (67  Penna.,  479)  in  an  elaborate  opinion  by  Shars- 
wood,  J.,  which  laid  down  the  rule  that  no  demand  of  con¬ 
venience  could  justify  the  taking  of  private  property  from 
one  person  merely  to  give  it  to  another,  that  the  fact  that  com¬ 
pensation,  however  generous,  was  to  be  made  for  the  taking 
was  absolutely  immaterial  and  that  a  judicial  proceeding  to 
carry  such  an  Act  into  effect  was  a  mere  confiscation  under 
the  forms  of  law,  beyond  the  constitutional  judicial  powers, 
and  in  plain  violation  of  the  bill  of  rights ;  with  this  opinion 
all  careful  lawyers  and  all  honest  men  will  cordially  concur ; 
and  the  principles  and  reasoning  of  this  decision  would  prob¬ 
ably  be  followed  in  any  case  involving  the  constitutionality  of 
the  Torrens  law  of  Illinois  or  Massachusetts,  if  such  an  Act 
were  adopted  in  this  State. 

Having  the  gravest  doubts  as  to  the  constitutionality  of 
the  laws  which  have  introduced  the  Australian  or  Torrens 
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system  of  land  law  into  several  of  the  United  States,  for  the 
reasons  above  set  forth,  this  Committee  would  advise  against 
its  adoption  in  Pennsylvania. 

In  striking  contrast  with  the  crudeness  and  injustice  of 
the  Torrens  scheme  is  the  land  law  of  Germany.  This  system 
had  its  origin  in  the  Middle  Ages,  and  has  grown  gradually 
with  the  increase  in  land  values,  the  development  of  civiliza¬ 
tion,  and  the  growth  of  the  Empire. 

It  is  simple  in  its  rules,  absolutely  just  and  fair,  exact 
in  detail,  sufficiently  facile  in  operation  to  deal  practically 
with  every  kind  of  estate  and  every  species  of  transfer,  and 
extremely  moderate  in  its  official  costs  and  expenses.  It  is 
the  result  of  the  labors  of  the  greatest  statesmen  and  most 
accomplished  jurists  in  Europe  and  is  well  worth  the  most 
careful  study  and  attention.  Adequate  description  of  it 
would  expand  this  report  beyond  reasonable  limits,  but  a 
brief  outline  may  not  be  out  of  place. 

The  foundation  of  the  system  is  a  public  survey  of  each 
judicial  district  ;  a  set  of  maps  or  plans  showing  as  matter  of 
public  record  each  lot  of  land  separately  owned,  numbered 
and  referring  to  an  index  showing  the  names  and  addresses 
of  the  persons  in  possession  and  assessed  for  taxation  as 
owners  of  the  same.  This  record  is  called  the  Cadaster. 

The  next  step  is  to  establish  a  Court,  of  which  the  Cad¬ 
aster  is  a  record,  for  the  special  purpose  of  recording  by  regu¬ 
lar  judicial  process,  the  title  of  each  land  owner,  who  being 
registered  in  the  Cadaster,  produces  his  muniments  of  title 
and  proves  his  possession  accordingly,  and  is  thereupon 
decreed  to  be  the  owner;  and  a  separate  Record  of  Title  is 
entered  as  to  each  lot  of  ground. 

This  recording  of  the  title  does  not,  however,  have  any 
curative  effect  on  any  flaw  in  it  ;  does  not  bar  any  adverse 
claimant,  or  insure  the  owner,  or  any  claimant  from  loss,  or 
create  any  governmental  liability  to  insure  or  compensate  any 
person  whatever.  The  title  after  being  recorded  is  the  same 
as  it  was  before ;  but  from  the  time  that  the  title  is  recorded, 
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all  adverse  claims  against  the  registered  owner,  and  all  trans¬ 
fers  of  his  ownership,  all  liens  against  the  land  and  assign¬ 
ments  and  satisfaction  of  them,  must  be  regularly  petitioned 
for  in  the  land-court  and  entered  by  judicial  order  on  the 
proper  Record  of  Title,  and  until  this  is  done,  is  conclusively 
presumed  to  be  waived,  and  is  absolutely  void. 

Each  Record  of  Title  is  a  continuous  proceeding  in 
rem.  in  which  successive  claimants  appear  as  parties  and  have 
their  rights  judicially  determined,  and  placed  of  record.  The 
result  of  the  establishment  of  this  system  is  that  after  it  has 
been  in  operation  for  a  period  longer  than  the  lawful  time  in 
which  suits  may  be  brought,  all  outstanding  adverse  claims 
have  either  been  placed  upon  the  record,  or  have  been  barred 
by  the  Statutes  of  Limitation ;  and  the  land  titles  of  the 
judicial  district  become  indefeasible,  except  upon  claims 
which  appear  upon  the  proper  Record  of  Title.  In  this  man¬ 
ner  absolute  certainty  of  title  and  security  to  heirs,  pur¬ 
chasers,  cestui  que  trustent  and  lien-creditors  are  finally 
reached,  without  the  expense  of  assurance  funds,  without 
need  for  the  government  to  go  into  the  business  of  insuring 
titles,  or  of  running  the  risk  of  unjustly  barring  adverse 
claimants,  or  taking  any  revolutionary  steps  of  any  kind. 

This  system  does  not  conflict  with  any  general  American 
constitutional  principle.  No  doctrine  of  law  prohibits  the 
public  official  registry  of  surveys,  or  the  location  of  deeds 
thereon,  or  the  assessment  for  taxation  of  the  registered 
owner.  In  several  localities  in  Pennsylvania,  this  has  been 
done  for  many  years. 

There  is  no  constitutional  prohibition  against  extending 
the  duties  of  the  Courts  for  any  beneficial  purpose  which  is 
recognized  as  within  the  judicial  powers  by  other  nations 
equally  civilized. 

The  fact  that  a  law  is  new  to  our  jurisprudence  is  not  a 
constitutional  ground  for  objecting  to  it;  if  it  is  just,  equit¬ 
able  and  beneficial  (  Hurtado  zas.  California,  no  U.  S.,  516). 

If  a  Court  having  similar  jurisdiction  to  the  German 
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Land  Court  were  established  here,  there  is  evidently  no  vio¬ 
lation  of  legal  principle,  in  giving  it  power  to  place  upon  its 
record  the  title  of  the  lawful  possessor  of  land  who  is  taxed 
as  the  owner,  and  considering  him  and  those  claiming  under 
him  as  the  owners  until  the  contrary  is  alleged ;  and  if  such  a 
Court  is  established,  there  is  good  reason  why  claimants 
against  the  registered  ownership  should  be  legally  bound  to 
sue  for  or  enter  their  claims  therein,  and  there  is  sound  legal 
and  equitable  principle  in  favor  of  disregarding  claims  that 
are  not  regularly  presented  according  to  law. 

As  to  estates  created  by  act  of  law,  such  as  descents,  it  is 
entirely  lawful  to  affix  reasonable  conditions  to  the  legislative 
gift;  to  make  the  estate  depend  upon  the  decision  in  a  judicial 
proceeding,  and  to  make  a  final  decree  in  such  suit  conclusive 
as  to  realty  against  all  parties  who  do  not  appear  and  make 
known  their  claims  within  a  reasonable  time  (Arndt  vs. 
Griggs,  134  U.  S.,  316;  Hamilton  vs.  Brown,  161  U.  S., 
256).  In  Pennsylvania,  this  doctrine  is  firmly  established, 
both  in  the  statutes  (Act  1705,  1  Sm.  Laws,  33;  Act  1856, 
April  22,  P.  L.,  532,  S.  7)  and  by  many  decisions  (Warfield 
vs.  Fox,  53  Pa.,  382;  Cochran  vs.  Young,  104  Pa.,  333,  etc.) 
Nor  does  any  constitutional  provision  prohibit  conveyance  of 
the  recorded  title  or  the  entry  of  liens  against  it  upon  judi¬ 
cial  proceeding  in  a  Court  with  adequate  statutory  powers. 

Conveyance  of  land  by  judicial  process  is  by  no  means 
unknown  to  Pennsylvania  jurisprudence;  fines  and  common 
recoveries  were  formerly  usual  (Vide  Huston  vs.  Toman, 
391  and  453,  Nov.  Term,  1849,  Fist.  Court,  Allegheny  Co.; 
referred  to  in  Toman  vs.  Dunlap,  18  Pa.,  72)  ;  and  the  final 
decree  in  partition  operates  as  a  conveyance  to-day. 

This  committee  being  obliged  to  disapprove  the  act  on 
this  subject  referred  to  them,  which  is  based  on  the  Massa¬ 
chusetts  act,  drafted  and  carefully  considered  several  forms 
of  acts  based  on  the  German  law  as  above  described.  The 
difficulty  in  the  minds  of  the  members  of  the  committee  is 
that  the  needs  of  the  different  sections  of  the  State  are  widely 
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diverse.  In  many  counties  the  present  system  of  conveyanc¬ 
ing  will  give  general  satisfaction  if  the  short  form  of  deed 
recommended  by  this  Association  at  its  last  meeting  be 
adopted.  In  the  more  densely  populated  districts  it  does  not 
give  satisfaction,  is  costly,  cumbrous  and  needs  greater  cer¬ 
tainty  ;  under  these  circumstances  any  law  that  seems  to  meet 
the  requirements  of  these  counties  and  is  limited  in  its  opera¬ 
tion  to  them  is  almost  certainly  of  doubtful  constitutionality 
as  being  local  and  special,  and  with  the  best  care  that  this 
committee  has  been  able  to  give  to  the  subject,  every  draft 
submitted  has  been  open  to  this  objection.  So  radical  a 
change  in  the  law  as  is  embodied  in  the  idea  of  registration  of 
land  titles  by  judicial  process,  and  the  conveyance  and  encum¬ 
brance  of  titles  so  registered  under  judicial  supervision,  can 
hardly  be  made  in  the  counties  of  densest  population,  without 
legislation  locally  and  specially  “regulating  the  affairs  of 
counties;”  “regulating  the  practice  or  jurisdiction  of  courts;” 
“creating  offices ;”  “authorizing  the  creation  of  liens,”  and 
perhaps  “changing”  somewhat  “the  laws  of  descent  and  suc¬ 
cession,”  and  providing  additional  “methods  for  the  collection 
of  debt,”  which  can  only  be  done  constitutionally  in  Penn¬ 
sylvania,  by  general  law. 

This  committee  considers  the  subject  as  one  of  the 
greatest  interest  and  importance  in  view  of  its  general  exam¬ 
ination  in  other  States  of  the  Union,  the  recent  legislation  of 
several  of  the  States,  and  the  adoption  of  the  German  law  in 
England  and  several  other  countries  in  Europe,  and  would 
recommend  further  examination  of  the  subject  by  the  Asso¬ 
ciation. 

All  of  which  is  respectfully  submitted. 

M.  W.  Jacobs,  Chairman. 

Wilson  C.  Kress, 

Charles  Wetherill. 


« 
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DRAFT  OF  ACT  OF  ASSEMBLY 

AN  ACT 

Regulating  the  lien  of  judgments,  verdicts  or  decrees  in  per¬ 
sonal  ACTIONS,  DIRECTING  PLAINTIFFS  TO  IDENTIFY  DEFENDANTS 
BY  SPECIFYING  THEIR  PLACES  OF  RESIDENCE,  BUSINESS  ADDRESS 
AND  OCCUPATION,  ON  THE  JUDGMENT  INDEX. 

I.  Be  it  enacted,  etc.,  That  from  and  after  the  passage  of  this 
Act,  it  shall  be  the  duty  of  all  persons,  upon  obtaining  a  judgment, 
verdict  or  decree,  or  entering  judgment  upon  confession,  or  agree¬ 
ment,  in  personal  actions  in  any  Court  of  Record  in  this  Common¬ 
wealth  to  cause  to  be  entered  on  the  judgment  index,  the  place  of 
residence,  and  business  address  last  known  to  the  plaintiff,  and 
occupation,  if  any,  of  the  person  or  persons,  against  whom  such 
judgment,  verdict  or  decree  is  obtained  or  entered;  and  the  lien 
thereof  shall,  as  against  any  other  person  or  persons  than  the  per¬ 
son  or  persons  against  whom  it  is  entered  or  obtained,  be  of  no 
validity  until  the  provisions  hereof  have  been  complied  with. 

II.  That  all  acts  and  parts  of  acts  inconsistent  with  the  pro¬ 
visions  hereof,  are  hereby  repealed. 


